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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF MICHIGAN

IN RE MODERN PLASTICS, CHAPTER 7
CORPORATION CASE NO. 09-00651-swd
Debtor. JUDGE SCOTT W. DALES
FILED JANUARY 26, 2009
NEW PRODUCTS CORPORATION

‘And UNITED STATES OF AMERICA
by NEW PRODUCTS CORPORTATION,

Plaintiffs,

THOMAS R. TIBBLE, individually and
in his capacity as Chapter 7 Trustee, and
FEDERAL INSURANCE COMPANY,

Defendants.

Adv. Proceeding No. 13-80252-swd

F

INT

New Products Corporation (“New Products”), individually and on behalf of the
United States, by and through its counsel, Demorest Law Firm, PLLC and Drew S.
Norton, states as follows for its First Amended Complaint against Defendant Thomas
Tibble, individually and in his capacity as Chapter 7 Truslee ("Tibble" or “Trustee”) and

Defendant Federal Insurance Company:

Parties

1. New Products is a Michigan corporation with its principal place of business

at 448 N. Shore Drive, Benton Harbor, Michigan.
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2. New Products is a secured creditor of Modern Plastics Corporation
(‘Modern P!astics"), holding a first mortgage on the real estate located at 489 N. Shore
Dr., Benton Harbor, Michigan (the “Property”). |

3. The Property is Iocéted across the street from New Products’ factory and
offices.

4. Defendant Tibble does business in Kalamazoo, Michigan as a Chapter 7
bankruptcy Trustee.

5. Tibble was appointed by the Court as the Trustee in the Modern Plastics
bankruptcy.

6. Tibble is licensed by the State of Michigan as a Certified Public
Accountant and as an insurance agent.

7. Tibble is also the founder of Trustee Insurance Agency, which specializes
in offering insurance coverage to Trustees "for all types of case assets, including but not
limited to boats, vehicles, real estate (residential and commercial), inventory, and
equipment.”

8. Defendant Federal insurance Company is aninsurance company based in
New Jersey. .

9. Federal Insurance Company provides bonding for Chapter 7 bankruptcy
trustees.

10. Federal Insurance Company issued a blanket bond in the amount of $2

Million covering the activities of Defendant Tibble as a Chapter 7 bankruptoy Trustee

(Exhibit 1).
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11. The bond is conditioned upon the faithful performance by the Trustee of

his official duties.

Jurisdiction

12.  This Complaint relates to In re Modern Plastics, Corporation, Case No. 09-
00651-swd, a Chapter 7 bankruptcy proceeding pending in United States Bankruptcy
Court for the Western District of Michigan.

13.  This Complaint is brought pursuant to 28 U.5.C. §959, 11 U.S.C. §704, 11
U.S.C. §105, Bankruptcy Rule 2010(b), and Bankruptcy Rule 9025.

14. This Court has jurisdiction of this matter because it is a core proceeding

pursuant to 28 U.S.C. §157.

in ustee
15. Modern Plastics filed its voluntary Chapter 7 petition'on January 26, 2009.
18.  Tibble was appointed by the Court as the bankruptcy Trustee on or about
January 27, 2009. |

17.  Tibble continues to serve as the Trustee, and the Chapter 7 case remains

open.

The Property
18. The assets of the bankruptcy estate included the factory building and real

estate located at 489 N. Shore Dr., Benton Harbor, Michigan (the “Property”). The

Property is about 12 acres in size.
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19.  When the Trustee took custody of the Property in January 2009, the
Property was in good operating condition, fully usable as a manufacturing facllity or for
other purposes. Modem Plastics had ceased its office and manufacturing operations in
the Property only a few months earlier.

20. The Trustee never sold the Property. Instead, it remained an unused
asset of the bankruptcy estate for nearly five years.

21. On or about October 9, 2013, almost five years after the Trustes took
control of the Property, the Trustee requested the Court's permission fo abandon the
Property. |

22.  On or about November 27, 2013, the Bankruptcy Court conditionally
approved the Trustee’s abandonment of the Property, as long as the U.S.
Environmental Protection Agency (‘EPA”) and the Michigan Department of
Environmental Quality did not object to abandonment. These agencies did not object to
abandonment, and the Court entered an Order approving abandonment of the Property
on January 6, 2014.

23. The abandonment of the Property does not affect the Trustee's liability for
events that occurred prior to abandonment, including extensive damage to the building;
the Trustee's failure to protect the Property; the Trustee’s failure to insure the Property;
the Trustee's failure to object to property tax assessments; and the Trustee’s failure to

determine the extent of any remaining environmental contamination, including his failure

to respond to communications from the EPA.
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New Products’ Mortaage on the Modern Plastics Property

24. New Products is a secured creditor of Modern Plastics Corporation
("Modern Plastics”), holding the first mortgage on the Property as assignes of Bank of
America.

25. Bank of America assigned its Proof of Claim, and assigned all of the loan
documents, including the Mortgage on the Property, to New Products.

26. The principal balance owed on the mortgage is approximately $1.2 Million,
plus accrued interest and costs.

27. New Products is also an unsecured creditor based upon its pre-petition

invoices to the Debtor.

Trustee's Lack of Effort to Obtain a Logitimate Sale of the Property, and
Tru ‘s Relation ith Harbhor Shores

28. The Trustee made very little effort to sell the Property, except to entities
related to the adjacent Harbor Shores Golf Course and Harbor Shores development
(“Harbor Shores").

29. The Trustee considered and treated Harbor Shores as the inevitable
eventual buyer of the Property.

30. Harbaor Shores planned to demolish the building on the Property as part of
its golf course and residential development.

31. Consistent with the plans of Harbor Shores, the Trustee's expected
purchaser of the Property, the Trustee managed the Property for destruction of the

building, not to protect the assets of the estate.

(o]
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32, The Trustee claims that the Property had Iittlé value, but never obtained
an appraisal of the Property.

33.  In 2012, the Trustee asked the Court to approve an option to sell the
Property to a Harbor Shores entity for $25,000.

34.  This proposed $25,000 option was a “sweet heart® deal for Harbor Shores.
The proposed buyer was a disguised Harbor Shores entity.

35.  After New Products objected to the proposed $25,000 option, the Trustee
withdrew the request for approval of the option.

36. New Products offered a higher price to purchase the assets, but the
Trustee did not pursue that offer.

37. The Trustee feased the Property to be used for parking during the 2012
Seniar PGA Championship golf tournament, for a price of $4,000.

38. The Lease was intended to benefit Harbor Shores in its efforts to acquire
and develop the Property.

39. The Trustee turned down a higher offer from a third party to lease the
Property for parking during the golf tournament.

40. The Trustee did not disclose the other offer for iease of the Property to the

Court.

Trustee’ lure to Protect and Main r
41. A Chapter 7 Trustee is required to obtain control over the property of the

bankruptcy estate, and immediately take all steps that may be reasonably necessary to

preserve the assets. 11 USC § 704.
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42. The Trustee failed to maintain or secure the Property, which has been
heavily damaged by theft, vandalism, and/or sabotage as 2 result.

43. The Trustee never visited the Property.

44, 1n 2009, the Trustee informed the State of Michigan that he did not have a
key for the Property (Exhibit 2).

45, When New Products requested access to the Property in early 2013, the
Trustee's attorney stated that the Trustee did not have a key for the Property. (Exhihit
3).

48. The Trustee was notified in about December 2009 that building materials
(*wire and other stuff') were being taken from the Property, but the Trustee did not take
action to prevent further incidents from occurring. (Exhibit4).

47.  Over the four years since the Trustee was initially notified of theft from the
building by “scrappers,” the Property has been stripped of all valuable building materials
(including copper, steel, electrical equipment, and other iems). All the electrical wiring
and electrical equipment have been removed from the buiding. Pipe and plumbing
fixtures have also been removed. Steel beams and pipss have been cut. There are
two large holes in the roof. The holes have been caused by the Trustee's lack of
maintenance and security, and the cutting and removal of steel support beams. There
are also damaged walls and debris throughout the building.

48. The cost to repair the damage has been estimated to be in excess of $3.5

Million (Exhibit 5).
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49.  Over $2 Million of the repair cost estimate is to replace copper wiring and
electrical equipment, which was taken from the Property during the Trustee’s control of
the Property, in order to restore the Property to a usable manufacturing facility.

Ir 's Fallure ine Extent of Envi ental Is

50. During the Trustee’s contro! of the Property, the EPA conducted a removal
action at the Property due to a leaking PCB transformer in 2010,

51. An exchange of emails betwesn Lorraine Thomas of the Michigan
Department of Environmental Quality and Rosita (Rosie) Clark of the U.S.
Environmental Protection Agency in March 2009 reflects the Trustee’s fack of diligence
toward the Property (Ex. 2).

52. The state and federal environmental agencies were trying to get access to
the Modern Plastics Property to investigate a report about a leaking transformer, and
had a discussion with the Trustee. The Trustee asked them to wait to deal with any
environmental issues at the Property until the Property could be sold and the issues
would be “someone else's problem.” Lorraine Thomas (MDEQ) wrote: “The trustee
sald he does not have a key and could | wait a few weeks until they sell the
property and it hecomes someone else’s problem.” (Ex. 2 emphasis added).

53. On March 8, 2010, the EPA issued a General Notice of Potential Liability
to the Trustee. _

54. The Trustee failed to respond to the EPA’s notice.

55. The EPA Region 5 Office of Regional Counsel sent a letter to the
Trustee's attorney requesting a response to the General Notice letter.

58. The Trustee's attorney did not respond to that letter.
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57. In the three plus years after the EPA's removal action, the Trustes failed
to determine whether environmental contamination remained at the Property after the
EPA left the Property, or the extent of that contamination.

58. The Trustee simply assumed, to the detriment of the Property value and
any potential sale of the Property, that there were remaining environmental problems on
the Property that negatively affected its value.

59. ‘The Trustee took no steps to actually invesligate the situation and
determine what, if any, effect that any remaining environmental issues had on the
Property’s value.

60. The Trustee did not make sure that the EPA's activities at the Property
were completed. In fact, the EPA's closeout memorandum was not completed until
August 2013.

81. The Trustee did not possess a copy of the EPA's clossout memorandum
when the Trustee requested that the Court permit abandonment of the Property.

Trustee’s Fallure sure the P

82. The Trustee was also responsible for sacuing and maintaining insurance
on the Property.

63. Tibble is aware of the Trustee's duty to insure the assets of the bankruptcy
estate.

84. The website for the Trustee Insurance Agency, Tibble's own company

expressly described the Trustee’s duty to insure the assets under his watch, and the

Trustee’s liability for failing to do so:
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Why Insure Assets?

The Trustee handbook, page 6-3 states: The Trustee should
immediately obtain insurance in an amount sufficient to protect the
estate property (which- may include insurance against fire, theft,
vandalism, liability, and other possible hazards). Section 704(2).
Uninsured loses [sic] may require reimbursement directly from
Trustee which is not covered by blanket bond. Fiduciary
responsibllity [is] the main duty of the Trustee or Fiduciary.

65. The Trustee failed to insure the Property after being notified that the then
mortgagee, Bank of America, was not going to continue to insure the Property.

68. The Trustee did not seek to abandon the Property until late 2013, aimost
five years after the Trustee took control of the Property.

67. For most of that time, the Property was uninsured.

Trustee’s Failure to Prope essm

68. Each year during the Trustee's tenure, the City of Benton Harbor notified
the Trustee of the assessment of real property taxes on the Property, and the Trustee
should have received two property tax bills on the Property each year.

89. The Trustee claims that the Property has little or no value, but the Trustee
failed to object to the property tax assessments that were based on the Property having
significant value. For example, the 2012 taxable value of the Property was $973,800,
indicating that the Property was worth almost $2 million.

70. If the Trustee was correct that the Property had little or no value, then the
Trustee had a duty to object to the property tax assessments.

71. The Trustee's failure to object to property tax assessments issued during

his time as Trustee was at least negligent.

10
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72. The Trustee's failure to object to property tax assessments created an
unnecessary and damaging property tax liability for the bankruptcy estate and for New
Products as mortgagee.

Liability of Trugteo

73. The Trustee is liable to New Products in his officlal capacity because he
negligently failed to fulfill his duties as a Chapter 7 Trustee.

74. The Trustee is liable to New Products in his individual capacity because
he willfully and deliberately failed to fulfill his duties as a Chapter 7 Trustee.

Liabllity of Federal Insurance Company

75. Defendant Federal Insurance Company is liable to pay any judgment
against Trustee Tibble, up to $2 Million, because he did not faithfully perform his duties
as Trustee of Modern Plastics.

Damages

76. As a result of the Trustee’s inaction, neglect and failure to faithfully
perform his duties as bankruptcy trustee with regard to the Property, New Products has
sustained significant damages, including diminution in value and impairment of its

collateral.

WHEREFORE, New Products Corporation respectfully requests that this Court
enter Judgment in its favor and against Defendant Thomas R. Tibble, individually and in
his capacity as Chapter 7 Trustee and Defendant Federal Insurance Company, in an
amount that this Court deems appropriate to compensate New Products, plus interest,

costs and attorneys’ fees and any other relief appropriate under the circumstances.

11
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Dated: January 6, 2014

Respectfully submitted,

/s/ Melissa L. Demorest
Mark S. Demorest (P35912)
Melissa L. Demorest (P68867)
Demorest Law Firm, PLLC
Attorneys for creditor
New Products Corporation
322 West Lincoln Ave.

Royal Oak, M| 48067
248-723-56500
mark@demolaw.com

melissa@demolaw.com

Drew S. Norton (P41847)
Co Counsal for creditor
New Products Corporation
898 N. Adams, Suite 2
Birmingham, Ml 48009
248-797-4013

drew@drewnortonlaw.com

New Products Corporation:Modern Plastics: ADVERSARY PROCEEDING:Pirst Amonded Complaint 2014 01 02 New.docx

12
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CERTIFICATE OF ICE T

| hereby certify that on January 6, 2014, | electronically filed the foregoing paper
with the Clerk of the Court using the ECF system that wil send notification of such filing

to the following:

John Chester Fish jcf@jdbrill
Cody H. Knight courtmail@raym e.c
Dsan E. Rietberg Dean.E.Riethe 0j.qov

and all other persons registered to recelve e-mailing in this case.

Respectfully submitted,

s/ M . Demorest

Mark S. Demorest (P35812)

Melissa L. Demorest (P68867)
Demorest Law Firm, PLLC

Attorneys for New Products Corporation
322 W. Lincoln

Royal Oak, Mi 48067

248-723-5500

mark@demolaw.com
melissa@demolaw.com

Dated: January 6, 2014

New Products Corporation;Modem Plastics: ADVERSARY PROCEEDING:Modem Plastics Thble COS.doex
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EXHIBITS INDEX

~ Blanket Bond

March 26, 2009 Email
January 25, 2013 Email
December 15, 2009 Email

Repair Cost Quote

ik




EXHIBIT 1
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UNITED STATES BANKRUPTCY COURT
Western District of Michigan

BLANKET BOND
OF PANEL TRUSTEES/INTERIM TRUSTEES IN CHAPTER 7 CASES

Bond No. 8§215-38-83

Effective Date gggber 1! 2008

KNOW ALL MEN BY THESE PRESENTS: That individually, we the Principals listed In
Endorsement “A” attached hereto, and those who may from time to time be added to said
endorsement by amendment and Federal Insurance Company ‘as Surety, are held and firmiy
bound unto the United States of America in the amounts stated in said schedule as to each named
principal, in lawful money of the United States of America to be paid to the United States for which
payment, well and truly to be made, we bind ourselves and our hairs, executors, administrators and
successors jointly and severally, firmly by these presents. Provided, however, that each Trustee
shall be liable oniy for his or her Individual Flductary responsibilites as Trustee.

THE CONDITION OF THIS OBLIGATION 1S SUCH THAT: WHEREAS the United States Trustee
for Region 9, has appainted or will appoint Trustees Pursuant to 11 U.S.C. § 701(a)(1) and 28
U.S.C. § 586(a)(1) to serve in cases commenced in the Bankruptcy Court of the Western District
of Michigan under Chapter 7, Title 11, Unitad States Code; and

WHEREAS, the said Principals listed in Endorsement “A" altached or subsequently added thereto
by amendment may hereafter be appointed to serve as such Trustee in one or more such cases;

NOW, THEREFORE, if the said Principals listed in Endorsement “A" attached or subsequently
added therato as Trustee as aforesaid shall obey such orders as the United States Bankmupicy
Court or any of the Judges of such Court may make in relation to the trust undertaken by said
Trustee, and shall faithfully and truly account for all of the moneys, assets and effects of each
estate created by the commencement of each case in which the Trustee has been appointed or will
be appointed, and shall in all respacts faithfully perform ail of the official duties as Trustes, in
accordance with the underlying United States Bankruptcy Code, then this abligation to be void;
otherwise, to remain in full force and effact. '

The liabflity of the Surety hereunder shall not exceed the amount stated in said Endorsement "A” for
any one case as to each named principal, or the aggregate amount stated in said Endorsement A"
as to each named princlpal for all cases on which claims are asserted as to each named principal
regardiess of the number of years this bond is in effect and egardless of the number of cases
involved.

i
te
i
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This bond shall remain In full force and effect with respect to alf cases pending in this cour, in which
the sald Principals listed in Endorsement “A" attached or subsequently added thereto have been
appointed until the Surety has terminated further liability after one hundred twenty (120) days
written notice served to the Unlted States Trustee and the Clerk of the United States Bankruptey
Court of the Western District of Michigan, or untll released by the United States Trustee for .
Reglon 9. The Surely further agrees that a one hundred twenty (120) day written notice will be
served on the United States Trustee and the Clerk of the United States Bankruptcy Count of the
Western District of Michigan prior fo any change in rating or coverage endorsaments.

Signed, sealed and dated October 28, 2008.

Witnass or Attest Fedovral Insurance Company .

BY: )fédg:j A % , BY: M. dDhNU-/J
Stephenie M. Harrla, Attomey in Fact
WY THE OFFICE OF THE US TRUSTEE
BY;: M
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UNITED.STATES BANKRUPTCY COURT
Western Dls_trict of Michigan

ENDORSEMENT “A” OF THE BLANKET BOND OF PANEL TRUSTEES/
INTERIM TRUSTEES IN CHAPTER 7 CASES

This Endorsement “A" Is attached and made a part of Blanket Trustees' Bond No. §215-38-83 dated
the 1st day of November, 2008, as submitted to the U.S. Trustee and filed with the Clerk of the
United States Bankruptey Court of the Western District of Michigan.

Principal Limit per Aggregate Limlt
Case as to all Cases

Rose E. Bargham $2,000,000 | $10,000,000
James Boyd $2,000,000 $10,000,000
Thomas Bruinsma $2,000,000 {$10,000,000
Elizabeth Chalmers $2,000,000 $10,000,000
Scott A. Chernich $2,000,000 $10,000,000
Darrell R. Dettman $2,000,000 |$10,000,000
Lisa Gocha $2,000,000 $10,000,000 -
Kelly M. Hagan $2,000,000 |$10,00000 H» F
James Hoerner $2,000,000 | $10,000,000 PE: =
Stephen L. Langeland $2,000,000 |$10,000,000 g2,
Marcia R. Meoli $2,000,000 | $10,000,000 A B
Jeffrey A. Moyer $2,000,000 $10,000,000 ';‘c‘, =
Colleen M. Olson $2,000,000  |$10,000,000 22 —
John T. Piggins $2,000,000 $10,000,000 =
John Porter $2,000,000 | $10,000,000 7
Michae! Puerner $2,000,000 | $10,000,000
Thomas Richardson $2,000,000 | $10,000,000 |
Thomas Tibble $2,000,000 $10,000,000

Signed, sealed and dated October 28, 2008.

Witness or Attest

Federal insurance Company

v Qlitea, Ot ot Sellawg M Gy
Stephanie M. Harrls, Attorney in Fact
ACCEPTEDRBY THE Oi; OF THE U.8. TRUSTEE
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BOND NO. 8215-18-83

. UNITED STATES BANKRUPTCY COURT
Western District of Michigan

AMENDATORY CHANGE (ADDITIONS/DELETIONS) TO ENDORSEMENT “A"
OF THE BLANKET BOND
OF PANEL TRUSTEES/NTERIM TRUSTEXS IN CHAPTER 7 CASES

*##*M#**#*##*#‘**f}*****#&****!*t***#**#*#**#****#t-.L-TL B LA UL L2 r Ml ke R R

This Amendatory Changa to Endorsement "A" is attached and made a part of Blanket Trustec's
Bond No, 8215-38-83 dated the 1* day of November, 2008, as submitted to the U.S. Trustee and
filed with the U.S. Trustee for Region 9 and with the Clerk of the U.S. Banksuptcy Court for the
Western District of Michigan.

Rifective the 1¥ day of November, 2010, the following schedule changes are made to
Endorsement "A" of the Blanket Trustees' Bond, It is expresslyunderstood that all other terms,
conditions, agreements, and limitations of the underlying bond remain unchanged except as
expressly stated in the below schedule,

Increase/Decrease Limit Asgregate Limit
Add/Delete Principal Per Casge As to All Cages
Delete Rose B. Bargham $2,000,000  $10,000,000
Delete John T. Piggins $2,000,000  $10,000,000
Witness or Attest: ' FEDERAL INSURANCE COMPANY
. T . i ‘

BY(?LZ'Z:‘& % By, \ Sl QL

ACCEPTED BYTHE OFFICE
OF THE U.S. TRUSTEE

BY
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Chubb POWER Fedaeral Insurance Company  Atta: Surety Qapariment
Sursty oF Vigilant Insurance Cottpany 15 Mauntain View Road
ATTORNEY Pacific Indemnity Compaity . Warran, NJ 07059

Know Ali by Thase Presents, Yha! FEDERAL INSURANCE COMPANY, an indiana comporation, VIGILANT INSURANCE
COMPANY, a Naw York corporation, and PACIFIC INDEMNITY GOMPANY, 8 Wis ratfon, do each hereb: ute and
spoin Stacay Bolgrin, Gearge s, Dades, Blen o M A e e oo,

sach us el trus and lswiul Aliomey- in- Fact 1o axsula under such designaiion & thakr aates and to affix tivs comorele saaia 1 and detiver for gnd on thelr behal av aurely
teroon o athervdss, bands and undeviakings and ather wrilings cbiigetory I the natum thersof (otiver tran bl binds) given ar exscutad in s couree of business, M 3oy
Inebumants amending or sltardng tho 83me, and conaants to the modifoation or sitanaton of any inatruman retivact o 10 eald bonds or cbiigationa,

fn Witnous Wharsaf, eald PEDERAL IGURANGE C , VIGIRANT INSURANGE comwa‘. ard PASFICINDEMNITY COUPANY have sach sxaculad end atiened
thae prevents and ofthad thelr corporsle seuls ca tiln Bth dayof Qetobar, 2009

STAYE OF NEW JERBEY
Counly of S3omersot

ontie Sth deyer  October, 2009 bafarg me, & Notsry Pulic d Naw Jerisy, porsonaly cama Henpalh C, Wanddl, omo
known t be Asaisiant Secreiasy of FEDERAL INGURANCI COMPANY, VIGILANT (NSURANGR GOMPANY, ond PACIFIC INDEMNSTY COMPANY, (he osmpanias whish
execuied the forogoing Power of Atlomay, and the aald Ketweth €. Wandel, baing by me duly wwom, & dapese nd ey that he ls Asaletant Sacralary of FEDERAL
INSURANCE COMPANY, VIGILANT INSURANCH COMPANY, and PACIFIC INDEMNITY COMPANY and inows the comonats seale thereod, thal the cealy sfod ©0 the
forageing Pawer of Altomey ate such corpontle sswts and were (herelo affed by suthadly of the By Laws o sald Cumpanies; end that he algned uall Powar of Allomey 20
Ansislant Socrelsry of seld Companies by lKio authorly; and that he Is acqualntod with Bavid B, Nonle, Jr., andkivawe him to 06 Vioa President of 3318 Compenies; &d hat e
signature of Oavid B, Noris, Jr., subserised to said Powar of Atloney 18 In iha gunuine harnderiing of David ). Nowia, Jr, and wee tharuts aubseribiod ty authorily of sald 8y
Lawe ard.invdeponent’s presonca.

" GTEPHEN B. BRADT
Mhﬁg g' New Jarsgy
Commiseion Bxplres Gl 26, 3014 —
. me
CERTIFICATION
Rudruud from b By Laws of FEDERAL INJURANCE COMPANY, VISILANT INSURANCE COMPANY, and PASIFS INDEMNITY COMPANY:

*All paweyra of attomay for gad on bahalf of the Compsny may and shail ba execyled ia the nama and & behsll of the Gompany, elthar by the Clralman or the
Prealdant or 0 Vica Proaidont ¢¢ an Asalsiant Vico Preakiant, jointly with the Secratary of an Assleint Sscrelary, under thair respective detignations. Tho
aignatum of such oficers may ba engravad, fieknlad or Bhogmphed, The algnaure of anch of the loawirg offcers: Chalman, Presidont, any Vice Preatdort, any
Asskiant Vico President, any Sacralary, any Avsistant 3sareiary and the seal of (ho Company may b aivixed by feceinde to any power of aliorey o 0 any
certiioate relaling theretd appolniing Asalatant Secrotesies or Aliomayss b Fact for purpozas only of acuting and etioating bonda and undertekings and olr
wiilings obiigataty fry va nature tharoof, and any such pawer of atiarnoy o carfificalo boasing such fecobila dynokre or facsinilo sea! shall be valld and Binding
upon the Campany snd any such powor 50 dsucuted and coriflad by such facalmlle slgnalire and facsite seal shall ba valid and binding upon the Company
mmbwmuwmmmwhmnunm'
{, Kennath &, Wendsl, Assistaal Secratary of FEDERAL INSURANGE COMPANY, VIGILANT INSURANCE COMPANY, snd PACIFIC INDEMNITY COMPANY

{the *Companies'} d0 Nroby verlfy that
the feregaing axiract of tha By- Lawa of tha Companion is tas snd ooirecl,

) o cormcartas o duly Moandod and 8uoAcad 0 Funuoat ury businns 0 al 5 ofthe U Slsie of Arsics 45 he Dkl af Gakbla d o
suttized by the U8, Treamay Dopariment; &rthor, Federal and Vighant aro licenaod In Puerlo Rio and the U.8, Virgh Islands, and Fadavel Ia foonssd In
American Simaa, Guaim, and sach of (e Provinces of Conada except Princo Rdward Iaisnd; and

(W)  the foraQoing Powsr of Allornay I8 tiv, cormoct and i Ml foroe and elfect

Given under my hund and casie of sald Companies ot Warion, N e 7t day of December, 2010

,A¥ands G

IN THE EVENT YOU Wi8H TO NOTIFY US OF A GLAIM, VERIFY THE AUTHENTICITY OF THIS BOND OR NOTIFY US OF ANY OTHER
AATTER, PLEASE CONTACT US AT ADDRESS LISTRD ABOVE, OR BY Yelephone (6ld) 003-349) Fax (008) 903 3656

emalh qurety@owbb.com

Form 16-10- 0235B-U {Ed, 6- 03) CONSENT
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qﬁf/ﬁkmﬂ"-’ :

From:

- <Qlal‘k§ Rosi!a epgmallﬁpn gow' tclarke Roaila epamail epa.gdv]

gent; Thursday; Margze 2009 12:58 e ‘
To: ¢rosetfo, thomas,@apa gov; Kleys. Mardl@épam .&pa.gov .
Ge: %ﬂ;on::rg?‘d%@emlmpa ov; Schafe ;;Ga fpan;all ?gg gc)w )
: - nn amall.epa.gov: Thomss, Lorraing

Subject: Ré: Fw: Préllminary Bud%et Mog:r% Plastios

Thanks Mardi!
you.

Tom, can you hava the assighed pexson keep me and MDEQ in the loop? Thank

Rodita Clagke-Moreno, Bxdject Minager-Projéct Officer Brownfields & NPL Reuse Section §2

8FD SWRAU Goordinator

77 West Jackson Blvd (SM—?J)
Chicage, IL 60604

{312) B886-72561

FAX 1312)697-2075

Mardi,
Klevs/RS/USEPA/U
-}

03/26/2009 09:59
AM

sounds like a case for our Pesticides and Taxlcs cqmpliance -Section!
this on to the section chief; Tom Crosétto.

Mardi Klevs

Chief

Chemicals Management Branch
L#nd and Chemicals Divisien
v.8, EPA

77 w. o‘ackson {LC~80)
Chicago, IL 60604
312~-353~5490

faz: 312-353-4768

klevs mardi@epa,gov

Rosita
Clarke/RS/USEPA/
us

P Y T

To
Rosita €larks/RS5/USEPA/USQEPA,
crosetto,thdindsfepasgov

Gary Schafer/R5/USEPA/USEERA,
Kepdall Moora, Kameth
zolnlerczyk/RS/USERA/USAEPA

Subject
Re: Pw: .Praliminary Budget ~
Modern.Plagtics (Ddtumant Yink:
Rosita Clarke)

cc

I have forwarded

To
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33/26/200_9 0957 Mardi Klevs/RS5/USEFA/US@EPA -
cc :
Gary Schafer/R5/USEPA/USEEPA
Subject
Fw: Preliminary Budget ~ Modern

Plastics

Mardi, I don't remember what section you are in in LCP, bet is there an
;nspection/enforcement section for BCBs in LCD.....Any help or guidance? -

Rosita Clarke-Moreno, Project Manager-Project Officer Bromfields & NPL Reuse Section f2 :
SFD SWRAU Coordinator : .
77 tlast Jackson Blvd (SM-7J) ) B
Chicago, IL 60604
(312)886-7251

FAX (312)697-2075

----- Forwarded by Roslta Clarke/RS/USEPA/US on 03/26/200% 02:56 AM
"Lorrggine ' -
[] .
sthomasl2@émichig
an.govz To
. Rosita Clarke/R5/USEPA/USREPA
03/26/2009 08:50 ce
aM
Subject

Re: EW: Preliminary Budget -
Modern Plastics

Rosile: I have been trying to follow up on this report of leaking
transformers but seem to have hit a brick wall. As you can see from
the note here, the consultant performing a Phase 1 found leaking transformers.

I called the Realtor, the Trustes and the ownex.

Jealtor ls Jim Ringler of Grubb & Ellis 2232;599-5502
Ouwner 1s Rob Orlaski 269-470-7047
The Realtor said he does not have a key to the facility. mege

said he does not have a key and could I wait a few weeks until they Bell the property a}ld
2
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it becomes somgong elss blei, The owner said he had a key, but was on vacation out of
own &nd would provide ascess to
me whan he returned on March 23. ' I have called and left 4 messages :

since March 23 and he does not answer nor will he return my call. The fence ia locked and
thexe a¥e 3 atrands of barbed wire at tha top.

Is there someone in EPA who performs inspections for leaking FCB

containing transformeis? I think sométhing needs to be done about
this site bafore the résponsible party (Orlaski) disappears with all assets.

Lorraine
P8: The location is Modern Plastics; 489 North Shore Drive; Benton

Harbor. ~The facility 1s north of Ox Creék whera the vinyl chloride 757
Efom American Laundry is discharging to the aurface watet. : 3‘3 ,q ¥
7B

P B o S S AP : .17’

To
"D Jeffrey Noel" <D_Jeffrey_Nosl@Whirlpool,com>

ce

Sub;) Bct
FW: Preliminary Budget - Modern Rlastics

Here is the info from Bric to digest. Let me know your thoughts.

Mike

—===-=0riginal Message-----~ .

Fromi Brio Larcinese (mailto:eric@villaenv.com]
Sent: Tuesday, March 03, 2009 1:45 PY

To: Bell, #ichael M.

Subjact: Praliminary Budget - Modern Plastlcs

Tha Modsrn Plastics Corporation property located at 489 Northshoze Drive, Benton Haxbor,
Michigan is considered a "facility"” under part 201 . .

of PA 451 of 1994, therefore a baseline environmental assessment and due

care plan will be required to afford the liability exemptions provided under the state
law. . -

" As important is the TSCA clean up of the leaking trahsforner located inside the building.

he Phase II investigation confirmed that the tranaformer 1s leaking onto the concrste
below. For budget purposéds, the

.amount of contaminated concreté was estimated. The £inal budget would requirs addﬂ:ional
sampling to defina the horizontal and vertical extent

of contamination. It is possible that the PCB leaked through cracks or seams in the
concrete and contaminated the soil. If soil ls cdntaminated )

from the transformer, the goil muat be treated as TSCA waste and transported to a special

landfill hear Detioit. The loctal landfills carmnot dccépt TSCA waste,

Perhaps a non T8CA BCB issue to zesolve is the ocontaminated saturated soil sample

. collected near tha oil water separator, This would be comidered a non-TSCA igsue if the
. ..gourck of the PCB is unknown. It is doubtful that the current leak ingide .effected this. .... ..

3" ol

e
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area in the short period of time. For a non-TSCA contamimition, the MDEQ uses 1000 ppb as

the direct contact criteria. The one sample collected detected 650 ppb.

- Local landfills may accept non-ISCA waste. In a telephone conversation with Ralph Balkema

of Orchard Hills Landfill, they are not excited to accept the PCB waste due to the low
levels allowed in their leachate.

Orchard Hills may accept it and would be dependent on the amount and type (concrete versus
soit) < Other landfills within a one hour drive would accept the low levels on non-T5CA
waste. '

Up and coming changes to the .state's environmental regulations may change the due care
obligations of the new owner. The groundwater to surface water interface will probably be
exceeded. The exlstence of the continual sheen emanating from Modsrn Plagtics side of Ox
Creek indicates a due care concezn., Proper legal council should advise as to the legal
ramifications of the PCB contamination under current and KDEQ propose regulations.

Asbestoa containing materials have besen identified at the site. We conducted a MIOSHA
asbestos inspection for Modern Plastics approximately

10 years ago. We used the findings of that report to develop the preliminary budget, It
must be noted that additional field work is needed since the MIOSHA inspection is
different than a demolition ingpection (NESHAP). More ashestos material will be
encountered. The budget number provided is based on what ls known with an added 25% for
the upper range. The removal costs ware based on similar removal throughout the previous
year, Once all the asbestos material is defined (see our proposal previously submitted)
and bid specifications prepared (we can provide this services for an added cost), we
believe that the contractors price will be very competitive.

Other due care concerns appaars limited. Thirty-one soil borings have been advanced
between 2001 and 2009 field events, The final report will provide a chart of the posltive
concentrations compared to the MDEQ direct contact criterla. The direct contact criterla
were not exceeded in any of the scil samples collected and analyzed. One of the soil
sampled detected 140 ppm of lead which may require additiomal testing for the fines and

" coarse grains. One area near the boiler room exhibited

fuel odor odor in the soll and ground water in 2001 and 2009 but the de'cectabl;e amounts
were negllgible. PNA were detected in a aoll sample that was collected ineide the
injection room 1 near the south portion of

the bullding.

Several ground.water samples from across the site wexe anilyzed for sclvents. There were
on site uses for solvents as well as a potential for offslte migration of solvents to
oneite. No solvents were detected in any of the samples except for near thé oil-water
separator. However, none of the solvanta detected were chlorinated solvents.

Based on the site work to date, the following is a preliminary budget.

It must ba noted that the budget will change as definition of some of the issues is
resolved. The low range, 1f a range is provided is based on the facts known to date, or a
realistic approach (such as soil disposal around oll/water separator). A worst case
scenario is not presentad. ;

1. Disposal of liquid waste $i1,000

2. Disposal of universal waste 16,480

3. Asbestos removal $180,000 - /230,000/

4. Transformer removal/disposal (during overall demolition) $47,000
5. Tranaformer basin clean up $10,000 ($1250 ea) '

/6. //PCB contaminated concrets (based on 4000.SF) $20,000-36,000/

7. PCB contaminated goll (non-TSCA). by oil-water separator {if naeded, based on 1000 CY)
$60,000 e - e o ‘ :

. e - D T B O . PR

- . N 4
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8. Baseline Environmental Asgessment $1200
9. Due Care Plan - §1200-5000
Preliminary TOTAIL $292,880-422,6680

The contractor who helped to put this budget together: Environmental Recycling Group,
walked through the site and prepared their preliminary proposal. They included a.lot of
notes and caveats, many of them outlined above, Oux £inal report will address how we can
eliminate some of the unknowns such as the BCB tranaformer leak. This area seems to be the
blggest unknown. If it is localized, line item #6 provides a good budget. However, if it
is widespread {the: raof leaks are severe in the area so rain and the snow melt off
increases the change of enlarging the .

contaminated area).

Please contact me at 269-927-2434 at your convenience to discuss in detail.
Bric Larcinese

villa Environmental

Lorralne Thomas

Sanlor Environmental Quality Analyst

Michigan Department of Environmental Quality Remediation ¢ Redevelopment, Diviaion
7953 Adobe Road

Kalamazao, MI 49009

phone: (269) 567-3526

fax: (269) 567-9440

e-mail: thomasl2@michligan.gov

.t
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Hillagonds, Timothy <THillegonds@wnj.com> Fri, Jan 25, 2013-3«.6!! 6:13AM

To: "Mark S. Demorest' <mark@demolaw.com>
Cc: “TomTib@acl.com" <TomTib@aol.com>

Mark, attached is an access agreement for your review. I'm out of the office this week, and don’t have
access to my file and the name of your client, The trustee does not have a key and his contact at the
debtor is not responding to the trustee. The trustee suggests that after the attached is completed, signed
and returned, you gat a lock smith to change the locks and send the trustee a duplicate key. Tim

Timothy Hillegonds | Partner

Warner Norcross & Judd LLP

800 Fifth Third Center | 111 Lyon Street NW | Grand
Rapids, Mi 49603-2487

p616.752.2132 | m 616.465.9038 | £616.222.2132
thillegonds@wnj.com | Profile | V-Card

Notice: This e-mail massage and any attachmants ara for the confidential
use of the intended reciplent. If that isn't you, please do not read the
message or attachments, or distribute or act in reliancs on them. If you
have recelved this message by mistake, please immadiataly notify us
and delats this message and any attachments. Thank you.

Thae United States Treasury Department has established rules regarding
tax advice. We Inform you here that any tax advice comained in this
communication (including any attachments) is not intendsd or written to
be usad, and cannot be usad, for the purpose of avoiding tax-related
penaitiea or promoting, marketing, or recommending to another peraon
any trangaction or matter addressed in this communication. If you would
like tax advice upon which you can rely to avoid tax-related panaities, or
that you can use In promoting a particular transaction to other persons,
please contact us so that we may discuss the requiremsnts the Treasury
Dapartment imposes upon that advice.
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Fromm: Mark S, Demorest (mailto:mark@demolaw.com]
Senatz Thurisday, January 24, 2013 8:48 PM

To: Hillegonds, Timothy
Subject: Modern Plastics

Tim:

Have you received any response from the Trustee regarding access to the property?

Mark

[Quotad text hidden]

8884203_1 Right of Access Agreement (Tibble_Modern).DOCX

a 25K
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From ; TomTib <tomtlb@ecl.com>

‘To : Biravo, Steven M

Sent : Thu De¢ 17 16:25:33 2009

Subject : Re: 18300 UB-12/Modem Plastics

Nothing atall. Ikeep assuming that the atorney in Detroii iswarking with the
buyer. I can get more Invalved if this is stalled. Bvaryoneknowa it Is a toxic
mess, 8o if the buyer is gotng to get it, what {s the delay?

Please lot me know ifyou want ma to apply preasurs, And ifso, who do you want
me to cell (and & phope number). Thanks, TT

In amessage dated 12/17/09 16:51:35 Bagtern Standard Timo,
steve.alravo@ham).oom wrltes:
Have you heard anything on Benton harbor?

From: TomTib [mailtotomtib@acl.eom]
Sent: Thussday, December 17, 2009 4:39 PM
To: Siravo, Steven M

Subject: Fwd: 18300 U3-12/Modern Plaatics

Hey Steve,

1ialked with Jim Ringler this morning and ke mentionedhe had talked
with you recently too. I can flfe a claim for vandalism, but from what
ke said, 1 doubt it wilk exceed the deductible,

1 suggested that Jim get a oloanup crew and re-secure thebullding, then
lower the price to ths $900,000 range, Thoughts?

Tom Tibble

«=-==Qriginal Msssagg:---

From: James Ringler <Jring@fourway.net>
To: ‘TomTib' <tomtib@eol.com >

Sent: Tue, Deo 15, 2009 8:50 am

Subjeot: 13300 US-12/Modern Plastics

Hi Tom:

Hero is an update on the property. I have showed It quie afew fimes
over the last2 montbs, I have one prospect that is Intenated in the
and has the money to move forward.  Ho is dohg some do

property
dlligence pﬂortomukmgmﬂer Jhumnmn.bgmr&ﬂm
) g and they b g u;..‘.‘ out the wireaad other s

B
mudmmhn itisnot goh\gtobtlngthes 1,49,000. Iwent
to an suotlon last Thursday on & golf courss that I sold luie bt year for §
830,000. High bid at the auction was $ 175,000. It bnota pretty
market right now.

Algo, 1 do have an interested party in the Wheelabratorihat collector that




4809113 _1.msq.itf 13- - “16. i . 30f3 nge3

!

Is In the building, Not worth much over § 500.00 due toage, condition

and cost of moving but ke would probably buy it. 1 would seli whatover

you aan that is left in there before it gets scrapped or stolm out of there,
Just my recommendsation. Give me a call to discuss moving forward,
(574) 298-8980, Thanka!

Jim

Jim Ripgler
Roal Bstate Advisor-Michigan & Indiana

Grubb & Blife]Cressy & Bverstt

3930 Edison Lakes Pkwy, Suits 200, Mishawake, IN 46543

Main: 574.271.4060 Direct: 574.485.1361 Call: 5741988980 Fax:
8742714292

U

Indapandently owned and operated

This measage w/attachments (message) is Intended aolsly for the uge of the intended
reciplant(s) and may contaln Information that I privileged, confidentfal or proprietary., I you are
not an intanded :::z)ient. plaase notify the sendar, and then please delats and destroy all
coples and atiechments, and be advised that any review or dissaminallon of, or the taking of
any action (n refiance on, the information contained In or attached b this message is prohihitad.
Unleas apacifically indicated, this measage is not an offer to sali ora solicitation of any
investmant products or other finanelal procuct oy service, an officll confimmation of any
tranaaction, or an officlal statament of Sender. Subject to applicabs isw, Sender may intercept,
monitor, review and retaln e~communications (EC) traveling through ifs networks/systems and
may produca any such EC to regulators, law énforcement, in litigaton and as required by law.
The fawa of the country of each aetider/reciplent may mpact the hinding of EC, and EC may
be archived, superviaed and praduced in countrios other thean the country In which you are
Iooaled. This mesaage cannot ba guarantaad to be sacure or free of eirors or viruges.

Referarices to *Sender” aré refarences to any subeldiaty of Bank of Amertica Corporation.
Becuritios and Insurance Products: * Are Not FDIC Insured * Are Not Bank Guarantead * May
Lose Valus * Are Not a Bank Daposit * Are Not a Condition to AnyBanking Ssrvice ar Actlvity *
Ars Not Insured by Any Federsl Government Agancy. Attachmentithet are parl of this EC may
have additional Important disclosures and disclalmers, which you shauld read. This message is
subject to terms avallable at the following lnk:
;loup:llwww.bankofamer!ou.comlemaﬂdhchlmsr. By messaging wih Sender you consent to the
ragolng.

T

This message w/attachments (message) is intended solely for theuss of the intended recipient(s)
and may contain information that is privileged, confidential or pupristary, If you are not an
intanded reciplent, please notify the sender, and then please delets and destroy all coples and
attachments, and be advised that any review or diasemination of, or the taking of any sction in
vollance on, the information contained in or attached to this messge is prohibited.
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M.J. White & Son, Iuc, . -
3759 Broadmoot Ave 8B, Suits ¥ ' . - =
Keatwood, MI 49512

7 (388) 9924404 Phons
@1 957- 4404 ke
www.mjwhiteandson.com

Insuced:  Modsm Plastio ' Collular: (269) $19-3339
Proporty: 489 North Shoye D, . '
Beaton Harbor, MT 49022

Batimator:  Petor Anderson Colhular; (616) 307-0320
. Bowll:  panderson@mjwhitsamdacn.
oom

Cantrsotar: ) Business: (868) 9924404

Company: ML White & Son, Ino. Bmall: wwwmjwhbitsandson.com
Buslness: 3739 Broadmoor Avonus 8B, Sulte ¥
Kantwood, MI 49512 :
Clalm Number: Paltcy Number: Typo of Loamt : .
Date of Loess Dalo Racalved: . E
Dite Inepected: Dato Entered:  9/19/2003 7:34 AM ¢

PriceLlit  MIKASX SBPI3
Reatoratton/Servioe/Remodel
Estimate:  2013.09-19-0754

Whare colars, textutos, chides or hues, or matariald ato to b matohed, M.J. White & Son, Tno. shall make svary reasonsble effort .
mdouomlngmndaﬁmmllll.mdonw:ummapor&otmm -

Insurence related repairs are subjoat to revisions, reduatlons, and negottations by insurmwe/adjusting pereatinel which may
ohango the qonfract vahie, :

JOB DESCRIPYION: Bullding restoralion

! ' NOTES: This {s just @ short lst of somo of the 1tems neaded uot to be ussd ap & complstascaps oo steol, ashoatos and lead
' mitigatlen, no roofing, hlook work o finishea included.

|
|
|
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M.J. White & Sen, Inc.
3759 Broadmoor Ave SB, Sulte ¥
Kentwaod, M1 49512
88) 992.4404 Phons
616) 9574404 Pax
www.ajwhiteandson.com
2013-09-19-0784
Maln Level
Modern Planttes Helght: 14' 6
21,167.58 8¢ Walla 105,812.30 §F Colling
126,979.88 SF Walls & Colliog 104,812.30 SF Bloor
Viodnn Pt 11,756.92 8Y Flooring 1,459.33 L¥Floor Perlmater
1,459.83 LP Cell. Pechmetor -
Subrocoms Roon2 (1) Holghts 14' 6"
9,526.37 57 Wells 236527 5P Colling
6,091.64 S¥ Walls & Coliing 2,565.21 SF Floor
285.03 8Y Flooring 243.20 LF Floor Putimetes
243.20 LF Coefl, Porimeter
DESCRIPTION (V744 REMOVE REPLACE TAX o&r ToTAL
1, R&R Corunerolel olecirloal (SP of 108,377 &F 14 180 2835157 51,1780 ° 2,L07.060.04
Bidg) - Heavy load ] _ :
2 Wh plumting - Commorofal - 108.37’11. ] 0.00 $31 819334  LAMGIE  WRUTN
1+3 lav,
3, Clean mure than the Roor - Heavy maa% i 0.00 0.9 19508 19,8961 11338009
4, Soda biasting - Heavy m.lﬂé 5F 0.00 188 433108 5094512 50567068
3, Clogning Techololen « pet hour 950,00 HR 0.00 oM 040 4318.72 3502292
6, Frime & pafot metal roofhg msm}i BF 000 om 138877 15,350.02 9330009
7. Soal tnuss systern - upa Y12 103.31;11. ¥ 0.00 104 28083 nLD 191U
8 Selasor 20" plxtform helght - 270.00 DA 0.00 100.00 000 $,400.00 3240000
slactrle powered
13, Dumpata ford - Approx, 40yards, 8.00 EA 584.00 0.00 000 93440 550640
7-8 tone of debrls
Toisls: Modeen Flastiod 4525766 89,7378 333842700
e = r—c
Totah Mafn Lavel 4528766 S50,18768 383842710
Line Ttem Tetaler 2018-09-10-0734 538766  SOINES 33586710
2013-09-19-0754 9/19/2013 Page: 2

-
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M.J. White & Son, Ino,
3739 Broadmeot Ave SE, Sulte P
Keniwond, MI49512
iess 992-4404 Phone
616) 957-4404 Fax
www.mjwhiteandson.com
Grand Total Arveas:
2469396 8F Walla 108,377 B¥ Celling 133.01’15 8P Walls and Colling
' §7
lGB,S'I}i 8F Floor 12,041.93 SY Ptoosng ) I.TOS.OB.LFﬂaqum
0,00 SFLong Wall 0.00 8P Short Wall 1,700.03 LP Cell, Periruoler
108.31"{’. Floor Area 108.944'; Total Area . 24,6996 Tuterlor Wall Asea
2
26,294,97 Bxterior Wall Area 169645 Ewterior Pesimoter of
Walls
0.00 Surface Aren 0,00 Numberof Sguares 0.00 Total Pesimetcr Length
0.00 Total Ridge Longth 0.00 Total Hip Length '

2013.09-19-0754 9192013 Page: 3
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M.J, White & Son, Inc.
SEAS 3759 Broadmoor Ave 8, Sulte F
N Kentwood, M149312
(88399244041‘1:01:0 '
(616) 9574404 Pax
- warwanjwhlteandgon.com
Summary for Dwelling
Line Itom Total 290343156
Matorlal Sales Tz 4325166
Subtotal 1948.680.2
Overhead 294,868.94
Frofit 294,868.94
Replacement Cost Value $.538427.100
N Not Claim 83.6”,427.!0
Potor Anderson
2013091940754 /1912013 . Paged

RT .
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